MEDIATION AGREEMENT

Rev: 01 Dec 2004 JP McMahon

THISMEDIATION AGREEMENT (this"Agreement") isamong [Person A or Company A], a
corporation], whose address is ("A™); and [Person B or Company B ("B"), a

corporation whose addressis ------------ 1[C, D]. It iseffective as of [date]. Inthis
Agreement, the term “Party” or "Parties’ refersto [A] and [B].

RECITALS
A. TheParties are in adispute about the ---------- (the "Dispute”). A lawsuit about the Disputeis
pending (Case No. ----------- ) in the [United States] Didrict Court for the Didrict of ----------

(the "Litigatior’).

B. A and B both wish to try to resolve the Dispute by mediation if possible, and have determined to set
forth their agreements regarding the mediation in this Agreement.

AGREEMENT
The Parties have agreed asfollows.

1. TheMediation Process.

1.1. ThePartieswill participate in amediation of the Dispute (“Mediation”). This Agreement
contains the more forma terms of the Mediation The Parties and the Mediator will decide
the lessformal terms of the Mediation process (for example, schedules, use of preparatory
conference calls and document exchanges).

1.2.  Other than paying the Mediator’ s fees and expenses as described in Section 4 below, each
Party isrespongble for itsown costs and fees incurred in preparing for and participating in
the Mediation.

1.3. TheMaediaion will beinforma and flexible. The Mediator and the Parties will discuss how
to best prepare for and use each Mediation sesson.

14. TheMedidion isindependent of, and separated from, the Litigation. No Party will serve
subpoenas, summons, complaints, discovery requests or other process or court documents
on any person, entity or its counsd at or near the Site of the Mediation.

2. TheMediator’'s Roleand Conduct.
2.1.  Joseph P. McMahon, J., of Joseph P. McMahon, Jr. LLC ("Mediator") will serve under
the ethical and professond guidance of the CPR and Georgetown University Proposed
Model Rule of Professional Conduct for the Lawyer as Third Party Neutral.
2.2.  TheMediator will work closdly with the Parties to conduct the Mediation to:
2.2.1. Clarify the Parties choices and options,
2.2.2. Keep the power of resolution with the Parties rather than the Mediator,
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2.3.
24.

2.5.

2.2.3. Improve communications and the exchange of information,

2.24. Develop and study options for resolution, and,

2.2.5. Prevent the errorsin, and barriers to, dispute resolution.

The Mediator will treet the Parties fairly and impartialy.

From time to time the Mediator may comment on generd legd principles, draft summary
memoranda or, on request of the Parties, make suggestions concerning the drafting
documents including settlement agreements. In so doing, the Mediator will not serve asan
attorney for any Party, nor will he seek to protect the legd rights of any Party. No
attorney-dient relaionship will be created by his services. Each Party will seek the advice
of their own independent legd counsel during and about the Mediation.

Except for willful or wanton misconduct, the Mediator isnot liable for any act or omisson
inthis Mediation.

Party Representatives.

3.1
3.2.

3.3.

In this Mediation, each Party will primarily act through a Party Representative.

[A] has gppointed [Name of business or inditutiond representative] to serve asits party
representative and [B] has gppointed [Name of busness or institutiond representetive] to
serve asits party representative (collectively and individualy the "Party Representative(s)™).
Each Party Representative has the authority to participate in the Mediation for the Party
whom he represents.

In addition to the Party Representatives identified above, each Party may be represented
or accompanied by other personsin the Mediation (for example, business executives,
genera counsd, attorneys or consultants).

M ediator fees, fee estimate and retainer.

4.1.

4.2.
4.3.

4.4,

The Parties will compensate the Mediator at the rate of USD [Amount] per hour. The
Mediator may charge for time spent preparing for, and serving in, this Mediationinduding
sudy and trave time (“Fees’)) and for any necessary expenses (arline, mileage, lodging,
room rentd, copy costs, legd research fees) regarding the Mediation (“Expenses’).

The Partieswill equdly share the Mediator’ s Fees and Expenses.

The Parties and the Mediator estimate the total Mediator Fees and Expenses (including
feesfor conference cals, review of documents submitted by the Parties, travel, conducting
the mediation setting, and drafting any summary documents or memoranda) will be
approximately USD .

By [date], each Party will send to the Mediator a check or other payment for [Amount]
(such payments being collectively “Party Retaine™). The Mediator will hold the Party
Retainer in his trust account primarily to secure payment of the Mediator’ s Fees and
Expenses. As needed, the Mediator will periodicaly present statements to the Partiesto
show his Feesfor service, and will withdraw from the trust account the amounts necessary
to pay any such statements. If the retainer isinadequate to pay the satementsfor whichit is
to be used, the Partieswill be billed for and must pay such shortage promptly. The
Mediator will return any unused portion of the retainer to the Party or Parties on
termination of the Mediation.
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5. Confidentiality of the M ediation.

5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

S.7.

5.8.

5.9.

5.10.

The Mediationis confidential. The Parties and the Mediator will not discloseto third parties
confidentia information about the Mediation unless compelled to do so by court order.
Theinformation that is confidentiad and privileged as settlement communications includes,
but is not limited to, al statements, communications, offers, conduct, findings or
conclusions, written submittals, exhibits, demondtrative aids, documents, notes or papers
made in preparation for or during and about the subject matter of the mediation.
Information is confidential whether provided by the Mediator, the Parties, their agents,
employees, experts, consultants and attorneys (all of the foregoing information are referred
to in this Agreement as "Confidentid Information™).

The Partieswill treat al Confidential Information as compromise and settlement
negotiations under the Federal Rules of Evidence, the Colorado and other state rules of
evidence about settlement, compromise and mediation confidentiality.

No Party will assert that actions taken or statements made pursuant to this Agreement or in
the Mediation are the basis for the waiver of attorney-client or work product privilege, or
the walver of confidentidity of business information.

At the conclusion of the Mediation and upon the written request of a Party that provided
documents or other materid to the other Party(ies), the Party recipient will return the same
to the originaing Party without retaining any copies.

The Mediator will be not be awitness, consultant or expert in any pending or future
investigation, action or proceeding relating to the subject matter of the Mediation, including
any investigation, action or proceeding that involves persons or entities that are not a Party
to the Mediation (collectively " Subsequent Proceeding™).

No Party will seek discovery of or tesimony from the Mediator, nor will they seek
Confidentia Information in the Mediator's possesson. All Parties will oppose any effort to
have the Mediator and documentsin the Mediator’ s possession subpoenaed or produced
in a Subsequent Proceeding. A Party who receives any such subpoena or document
request will promptly notify the other Party(ies).

No Party will seek to discover or obtain Confidentia Information from another Party in any
legd proceeding. All Parties will oppose any effort to have the Confidentia Information
disclosed in any Subsequent Proceeding. A Party who receives any such subpoenaor
document request will promptly notify the other Party(ies).

Confidentia Information will not be admissble in any arbitration, litigation or other
proceeding for any purpose, including impeachment. However, a Party may disclose
Confidentia Information in court pleadings and proceedings insofar as necessary to enforce
theterms of a settlement agreement, but such disclosure of Confidentid Information will be
in the mogt limited degree necessary to enforce the settlement agreement.

Any information that is otherwise discoverable or admissible will not be rendered immune
from discovery, or inadmissble as evidence, merely because of its use in the Mediation.
Additiondly, this Section 5 does not bar the disclosure of any communication that reveds
the intent to commit afdony or inflict bodily harm, or any communication thet is required to
be made public by statute. This Section 5 does not prevent the Mediator from disclosng
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10.

11.

the fact that heis or has served as amediator in this matter. In any teaching or training
activitiesin which the Mediator discusses this mediation, the discussion will be generd and
will not indude details or Confidential Information

Agreementsin Mediation. No agreement of any kind reached in the mediation, whether partia
or comprehensive, will befind and binding on the Parties until it has been induded in awritten
Settlement agreement reviewed by the Parties counsd and signed by dl Parties.

Termination of the Mediation. The Mediaion isvoluntary and nonbinding. Therefore, a Party
may withdraw from the Mediation at any time, and without cause, before the execution of awritten
Settlement agreement. A Party may terminate the Mediation by notifying the other Party[ies] and
the Mediator by the most expeditious means available. That Party will provide prompt written
confirming notice of the termination The Mediator may declare the Mediation terminated if the
Parties are in deadlock, and it gppears that additional mediation efforts are not likely to move the
Parties beyond deadlock.

Survival. Ontermination of the Mediation as described in Section 7 above, a Party has no further
obligation to participate in the Mediation or incur additiond Mediation costs. However, the
remaining covenants and agreements made by the Partiesin this Agreement shdl survive the
termination of the Mediation.

No Admission, Waiver or Use of Performance. Each Party understands, acknowledges and
agrees that the negotiation, execution and performance of this Agreement (collectively
“Performance’) shdl not condtitute, or be construed as. () an admission of any liability or
wrongdoing on the part of any Party; or (b) awaiver by any Party of any clams or defensesit may
have. Therefore, no Party’ s Performance will be used or presented in any way in any pending or
subsequent lega proceeding.

Binding Effect.

10.1. This Agreement shdl be binding on and shdl inure to the benefit of the Parties, and the
Parties respective successors and assigns. However, no Party may assign itsrights or
delegate its duties under this Agreement without the prior written consent of the other
Party(ies).

10.2. Prior written consent is not required where assgnment is: to an afiliate; made withthe sde
of subgtantidly dl of such Party's assets; or, amerger or consolidation of such Party with
or into another corporation.

10.3. Where assgnment is permitted, an assignee shall agree to be bound by the gpplicable terms
of this Agreement.

10.4. Any purported assgnment in violation of this Section shdl be void.

Amendment and Waiver. Although the Parties and Mediator are free to flexibly modify the
Mediation process to meet the needs of the Mediation, the Parties aso agree that no modification,
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12.

13.

14.

15.

16.

amendment, waiver or dteration of the terms of this Agreement shdl be effective unlessin writing
and executed by al Parties.

Inter pretation and Construction. All Parties have fully participated in the preparation,
negotiation, review and approvd of dl provisons of this Agreement. Therefore if any provison of
this Agreement requires interpretation or congtruction, the Parties agree that this Agreement will be
interpreted or construed without any presumption that the provisons of this Agreement are to be
drictly construed againgt any Party.

Effect of Agreement on Third Parties. This Agreement does not creete any rights for the benefit
of any person who is not a Party.

Severability. If any provison in this Agreement is held to be invaid or unenforceable, such
holding shal not be deemed to render this Agreement invaid or unenforcegble. Rather, the
provisons of this Agreement are severable. However, this provison shal not preclude a court from
refusing to sever any provison if severance would be inequitable to one or more of the Parties.

Governing Law. The Parties agree that this Agreement will be construed and enforced in
accordance with the law of the State of [Name], exclusve of its conflict of law rules.

Execution in Counterparts. All Parties do not need to sign the same signature page for this
Agreement to be effective. Rather, this Agreement may be executed with multiple Sgnature pages
which are accepted by al Parties as asngle sgned agreement. Counterpart Signature pages may
be exchanged by facamile, and shal be deemed ddlivered when received by the Party.

IN WITNESS WHEREOF, the Parties have executed this Mediation Agreement.

Person A/ComPANY A

By

Title Date:

Person B/ComPany B

By

Title Date:
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Joseph P. McMahon, Jr., Mediator
Date:
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